Islamic criminal jurisprudence

Islamic criminal law is criminal law in accordance with Islamic law. Criminal law is seen as part of the relationship between Allah and the believer, and is therefore a fundamental aspect of the religious law.
Sources of Islamic Law

Muhammad ibn Idris al-Shafi'i (d. 819) was concerned about the variety of doctrine and sought to limit the sources of law and establish a common methodology for all schools of Islamic law. His efforts resulted in the systemization of usul al-fiqh, the following four sources of Islamic law:

1. the Quran; 

2. the sunna or tradition of the Prophet; 

3. qiyas or analogies; 

4. ijma or unanimous agreement. 

Throughout history these sources were used in descending order by Muslim jurists in determining the legality of an issue. If the legality was not based on an explicit command in the Quran, then the jurists turned to look for explicit commands in the hadith, and so on. Unfortunately, as we shall discover, not all aspects of the methodology were unanimously agreed upon; the Quran could be interpreted differently, some traditions of the Prophet were questioned for their authenticity and to what extent they were religiously imperative, the use of analogies was greatly debated and there was little unanimous agreement among scholars in Islamic history about inexplicit issues.

The Qur'an

Here is a plain statement to mankind, a guidance and instruction to those who fear God (3:138) God revealed the Quran in Arabic through the Angel Gabriel to Prophet Muhammad over a period of 23 years. For ten years in Mecca and 13 years in Medina the Quran taught the oneness of God and guided believers to the path of morality and justice. As the Muslim community grew and its needs became more complex, the Quran addressed those issues and tried to replace old tribal customs with more just reforms.
The shari'a, foundations of Islamic law, are derived from verses from the Quran. "The bulk of Quranic matter consists mainly of broad, general moral directives as to what the aims and aspirations of Muslims should be, the 'ought' of the Islamic religious ethic."  Because many of the directives in the Quran are so broad, interpretation takes on such a significant role. There have been so many different interpretations of the Quran, claims widely read and revered Islamic thinker Abul A'ala Maududi, that "there is hardly to be found any command with an agreed interpretation."  And that doesn't just refer to modern scholars, but also includes the founding schools of thought and even the companions of the Prophet, who "did not all agree in every detail in regard to Commands and Prohibitions." Nevertheless, the authenticity of the Quran has never been questioned by any Muslim scholar or institution.

Sunna of the Prophet

You have indeed in the Apostle of God a beautiful pattern of conduct for anyone whose hope is in God and the Final Day (33:21). As the last messenger of God, Muhammad (570-632) brought the Quranic teachings to life through his interpretation and implementation as leader of the Muslim community. The sunna of the Prophet generally means "tradition" and includes the following three categories: sayings of the Prophet; his deeds; and his silent or tacit approval of certain acts which he had knowledge of. The record of the Prophet's words and deeds were recorded in narrative ahadith, reports that were transmitted before finally being compiled in authoritative collections decades after the death of the Prophet. (For more discussion about hadith, see next section, "The Role of Hadith.") In the first centuries of Islam, "it should finally be stressed that there was no suggestion, at this stage, that the Prophet was other than a human interpreter of the divine revelation; his authority lay in the fact that he was the closest, in time and spirit, to the Quran and as such was the ultimate starting-point of the Islamic sunna."

Qiyas or analogy

The third source of law, qiyas, is reasoning by analogy. In order to apply qiyas to similar cases, the reason or cause of the Islamic rule must be clear. For example, because the Quran clearly explains the reason that consumption of alcohol is prohibited (because it makes the user lose control of his actions), an analogy can be drawn to drugs which induce the same affect. But because the Quran does not specifically state the reason why pork is prohibited, Muslims cannot justify banning another meat product with a similar cholesterol level, etc. The use of analogies greatly varied among scholars; for example, Spain's Ibn Hazm (10th century) who was formidable proponent of the Zahiri school, rejected the use of qiyas, whereas Imam Abu Hanifa of the Hanafi school (8th century) applied them extensively.

Ijma or unanimous agreement

Ijma constitutes the unanimous agreement of a group of jurists of a particular age on a specific issue and constitutes the fourth and final source of law in Shafi'i's methodology. If questions arose about a Quranic interpretation or an issue where no there no guidance from either the Quran or sunna, jurists applied their own reasoning (ijtihad) to come to an interpretation. Through time, "one interpretation would be accepted by more and more doctors of law. Looking back in time at the evolved consensus of the scholars, it could be concluded that an ijma of scholars had been reached on this issue."  Unfortunately, unanimous agreement rarely happened among intellectual elite and since there were always diverse opinions, one could always find several scholars of the day who concurred on an issue. Also, the definition of ijma and which ijma would be considered valid was a point of contention, because ijma is not simply the consensus of all past jurists. Besides, using the concept of ijma poses the problem of having to look to the past to solve the problems of the future, and scholars of yesteryear didn't wrestle the same issues that are challenging Muslims today.

Distinguishing Features of the Islamic Penal System 

In the aforementioned principles, Islamic Law and contemporary law coincide, though Islamic Law has the distinction of being first.  However, the Islamic penal system also has unique virtues and distinguishing features, among the most important of which are the following:

1.    The inner deterrent of man’s moral conscience is fully integrated with external supervision.  This is due to the fact that Islamic Law, when dealing with social problems such as crime, does not rely merely on legislation and external deterrents.  It focuses more on the internal deterrent, placing the greatest emphasis on man’s moral conscience.  It endeavors to develop this conscience within a person from childhood so that he can be brought up with the noblest moral character.

It promises success and salvation for those who work righteousness and warns wrongdoers of an evil fate.  In this way, it stirs up emotions, making a criminal renounce his ways by inspiring him with faith in God, hope for divine mercy, fear of divine punishment, adherence to moral virtues, love for others, and a desire to do good to others and refrain from causing injury and harm.

2.    It has a balanced outlook with respect to the relationship between the individual and society.  This becomes clear from the fact that while the Divine Law protects society by legislating punishments and preventative measures against crimes, it does not marginalize the individual for the sake of society.  On the contrary, its priority is the protection of the individual, his freedom, and his rights.  It provides every safeguard to leave no excuse for a person to have to resort to crime.  It does not set out to punish without first preparing for the individual a situation conducive to a virtuous and happy life. There are four classes of crimes in Islam, divided according to their mention in the Quran. 

Hudud

Hudud, meaning "limits", is the most serious category and includes crimes specified in the Quran.

These are;
1. Drinking alcohol (sharb al-khamr) 

2. Theft (sariqa) 

3. Highway robbery (qat' al-tariq) 

4. Illegal sexual intercourse (zina') 

5. Apostasy (irtidād or ridda)

The Shafi'i school of Islamic jurisprudence does not include highway robbery. The Hanafi school does not include rebellion and heresy. Except for drinking alcohol, punishments for all hudud crimes are specified in the Quran or Hadith: stoning-Hadith, amputation and flogging. Some Muslims claim that there are very definite criteria that need to be met, however, before any such punishment can be given.
Qisas

Qisas is the Islamic principle of an eye for an eye. This category includes the crimes of murder and battery. Punishment is either exact retribution or compensation (Diyya). The issue of qisas gained considerable attention in the Western media in 2009 when Ameneh Bahrami, an Iranian woman blinded in an acid attack, demanded that her attacker be blinded as well. 
Tazir

Tazir includes any crime that does not fit into Hudud or Qisas and which therefore has no punishment specified in the Quran. These types of crimes range from homosexuality to perjury to treason.

Diyya

Diyya is compensation paid to the heirs of a victim. In Arabic the word means both blood money and ransom. The Quran specifies the principle of Qisas (ie, retaliation), but prescribes that one should seek compensation (Diyya) and not demand retribution. We have prescribed for thee therein ‘a life for a life, and an eye for an eye, and a nose for a nose, and an ear for an ear, and a tooth for a tooth, and for wounds retaliation;’ but whoso remits it, it is an expiation for him, but he whoso will not judge by what God has revealed, these be the unjust. 
The Objectives of the Islamic Penal System 

The Islamic penal system has many objectives, the most important of which are as follows:

The First Objective
Islam seeks to protect society from the dangers of crime.  It is common knowledge that if crimes are not countered with serious punishments, then society will be in grave danger.  Islam seeks to make social stability and security widespread, making life in society secure and peaceful.  It has made this consideration a platform for action, legislating punishments that will discourage crime.  This purpose has been articulated by the following verse that discusses retribution and its effects on society:

If the murderer, or any other criminal for that matter, knows the extent of the negative consequences for himself that his crime will cause, he will think a thousand times before committing it.  Awareness of the punishment will cause the criminal to abstain from committing the crime in two ways.  The criminal who has already been subject to the punishment will most likely not return to the crime again.  As for the rest of society, their awareness of the effects of this punishment will keep them from falling into the crime.  To realize a general effect from the punishment, Islam has established the principle of publicly announcing when it will be carried out.

The Second Objective
Islam seeks to reform the criminal.  The Quran often makes mention of repentance in association with the crimes that it deals with, making it clear that the door to repentance is open whenever the criminal abandons his crime and behaves properly.  It has made repentance a means of waiving a fixed punishment in some instances, like the punishment for highway robbery

This objective is seen more frequently with regard to discretionary punishments, whereby it is incumbent upon the judge to take into consideration the circumstances of the criminal and what will insure his betterment.

The Third Objective
The punishment is a recompense for the crime.  It is undesirable to treat a criminal lightly who threatens the security of society with danger.  The criminal should receive his just recompense as long as he is pleased with taking the path of evil instead of the path of righteousness.  It is the right of society to be secure in its safety and the safety of its individual members.  The Quran has asserted this objective when mentioning a number of punishments.  
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